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STATEMENT OF THE CASE
Nature Of The Case
Eric Michael Ross appeals from his judgment of conviction for unlawful
possession of a firearm and trafficking in methamphetamine, entered upon his guilty
plea, which reserved appellate rights.

On appeal, he challenges the district court's

denial of his motion to suppress evidence.

Statement Of The Facts And Course Of The Proceedings
The essential facts in this case are not in dispute. On April 16, 2014, Ross was
pulled over for failing to signal. (R., pp.193-94.) Officers contacted Ross and learned
that he did not have a valid driver's license. (R., pp.194-95.) They also learned that the
car Ross was driving was a rental car, but the rental agreement was not in the car and
neither Ross nor his passenger were authorized drivers of the rental car. (R., p.194.)
The police contacted the rental agency, which requested that the police have its car
towed to its nearest office in Coeur d'Alene. (R., pp.194-95.)
The officers informed Ross and his passenger that the rental car would be towed
back to the rental company's office. (R., p.194.) There were some bags in the vehicle's
trunk, including two backpacks that Ross claimed were his and a duffle bag that Ross
claimed belonged to the authorized driver of the rental car, Mr. Hunter. (Id.) Ross and
his passenger asked if they could take their personal effects and the officers agreed on
the condition that they first allow the officers to conduct a security search of the items.
(Id.) Ross did not consent to a search of his bags. (Id.) Instead, free to go, Ross and
his passenger left, and the officers proceeded to conduct an inventory search of the
bags. (Id.) Within one of the backpacks, officers found paraphernalia. (Id.) Within the
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bag, officers found a stolen revolver and a large quantity of methamphetamine.

.)

officers caught up with Ross and arrested him .

1

The state charged Ross with the felonies of unlawful possession of a firearm and
trafficking in methamphetamine, enhanced for being a persistent violator, and the
misdemeanor of driving without privileges.

(R., pp.104-06.)

Ross filed a motion to

suppress all the evidence, asserting that the search and seizure were unlawful.

(R.,

pp.50-51, 130-38.) The district court denied Ross's suppression motion on the grounds
that (1) the initial traffic stop was lawful; (2) Ross lacked standing to challenge the
search of the rental car; (3) in the alternative, if Ross had standing to challenge the
search, the detention was not unreasonably extended; and (4) the inventory search was
reasonable. (R., pp.192-202.)
Ross entered a binding plea agreement with the state in which the state agreed
to dismiss the persistent violator enhancement and misdemeanor charge and Ross
agreed to plead guilty to the remaining felonies. (R., pp.206-09.) Ross also reserved
his appellate rights to challenge all pre-trial and post-trial rulings of the district court.
(R., p.207.) The state amended its information and dismissed the misdemeanor and the
enhancement (R., pp.210-12), and Ross pleaded guilty to the two felonies (11/12/2014
Tr., p.119, L.25 - p.121, L.24). The district court accepted the binding plea agreement
and entered judgment against Ross, sentencing him to concurrent terms of five years
with four years fixed for unlawful possession of a firearm and 11 years with four years
fixed for trafficking in methamphetamine. (R., pp.217-19.) Ross filed a timely notice of
appeal. (R., pp.220-23.)
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ISSUES
Ross states the issues on appeal as:
1.
Did the district court err when it denied Mr. Ross's motion to
suppress because he had standing to challenge the reasonableness of his
detention and the search of the car?
2.
Did the district court err when it denied Mr. Ross's motion to
suppress because the deputies unlawfully extended the traffic stop?
3.
Did the district court err when it denied Mr. Ross's motion to
suppress because Deputy Gorham would not let Mr. Ross take his
luggage without searching it first, and the inventory search was not
performed according to protocol?
(Appellant's brief, p.7.)
The state consolidates and rephrases the issue as:
Has Ross failed to show error in the district court's denial of his motion to
suppress evidence in regards to the stolen revolver and the methamphetamine?
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ARGUMENT
Ross Has Failed To Show Error In The District Court's Denial Of His Suppression
Motion With Regards To The Stolen Revolver And The Methamphetarnine
A.

Introduction
Ross was pulled over in a rental car that he was not authorized to drive. (R.,

pp.194-95.)

Before towing the car to the nearest rental office, as requested by the

rental car company, officers performed an inventory search.

(Id.)

Included in the

inventory search were items of luggage found in the car's trunk. (Id.) In a backpack,
which Ross claimed was his, police found items of paraphernalia and some residue.
(R., p.194.) In a duffle bag, which Ross claimed was not his but belonged to Mr. Hunter
(the absent authorized driver of the rental car), police found a stolen revolver and a
large quantity of methamphetamine. (Id.)
The state charged Ross, among other things, with unlawful possession of a
firearm, based on the stolen revolver, and trafficking in methamphetamine, based on the
methamphetamine. (R., pp.104-06.) Ross moved to suppress all the evidence as fruit
of an unlawful search and seizure. (R., pp.50-51, 130-38.) The district court denied
Ross's suppression motion after concluding that Ross lacked standing to challenge the
search of the vehicle and, even if he had standing, the search was reasonable. (R.,
pp.192-202.) On appeal, Ross argues that the district court erred in these conclusions.
(Appellant's brief, pp.8-25.)
Application of the correct legal standards to the facts of this case shows that (1)
Ross lacked standing to challenge an inventory search of the rental car and (2) Ross
lacked standing to challenge a search of the duffle bag, because he claimed it was not
his.

The district court's order denying Ross's motion to suppress the firearm and
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methamphetamine found in the duffle bag should therefore be affirmed.

The state

concedes both that Ross did have standing to challenge a search of the backpack
because he claimed it was his, and that the district court erred by not suppressing the
paraphernalia found in the backpack. However, because Ross's conviction for unlawful
possession of a firearm and trafficking in methamphetamine is unaffected by the
suppression of the paraphernalia, the judgment should be affirmed.

B.

Stand a rd Of Review
The standard of review of a suppression motion is bifurcated. When a decision

on a motion to suppress is challenged, the appellate court accepts the trial court's
findings of fact that are supported by substantial evidence, but freely reviews the
application of constitutional principles to those facts.

State v. Page, 140 Idaho 841,

843, 103 P.3d 454,456 (2004).

C.

Ross Lacks Standing To Challenge The Search Of Either The Rental Car Or The
Duffie Bag In Which The Evidence Against Him Was Discovered
The Fourth Amendment protects against governmental intrusion upon an

individual's reasonable expectation of privacy. Oliver v. United States, 466 U.S. 170,
177 (1984). As a threshold matter, "[a] person challenging a search has the burden of
showing he or she had a legitimate expectation of privacy in the item or place to be
searched." State v. Pruss, 145 Idaho 623,626, 181 P.3d 1231, 1234 (2008). To meet
this burden, the moving party must demonstrate both "a subjective expectation of
privacy in the object of the challenged search" and that "society [is] willing to recognize
that expectation as reasonable."

kl
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The district court determined that Ross lacked standing to chailenge the search
seizure

198-200.) Generally, "unauthorized drivers of

rental car.

rental vehicles do not enjoy a legitimate expectation of privacy in such vehicles." State
v. Cutler, 144 Idaho 272, 276, 159 P.3d 909, 913 (Ct. App. 2007). This presumption
may be overcome under the totality of certain circumstances, such as
(1) whether the defendant had a driver's license; (2) the relationship
between the unauthorized driver and the lessee; (3) the driver's ability to
present rental documents; (4) whether the driver had the lessee's
permission to use the car; and (5) the driver's relationship with the rental
company.

kl at 275,

159 P.3d at 912. Reviewing the facts of this case, the district court found that

none of these circumstances applied to Ross.

(R., pp.199-200.)

The district court

therefore concluded that Ross had no privacy interest in the rental car and so lacked
standing to challenge the inventory search. (R., p.200.)
On appeal, Ross challenges the district court's factual finding that he lacked
permission to drive the rental car.

(Appellant's brief, p.12.)

He notes that, at the

suppression hearing, he asserted that it was his understanding that he was operating
the vehicle with the permission of the authorized driver, Mr. Hunter.
9/30/2014 Tr., p.23, Ls.12-20.)

(Id.; see also

The district court also noted these statements in its

order, yet gave them little weight. (See R., p.200.) The power to assess the credibility
of witnesses is the sole province of the trier of fact, and appellate courts will not usurp
that authority. See State v. Perry, 139 Idaho 520, 525, 81 P.3d 1230, 1235 (2003).
Even had Ross been given permission by Mr. Hunter to drive the rental car,
which Ross did not establish below, that still would not affect the ultimate analysis in this
case:

Ross had no valid license and so could not legally operate the rental car; he
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could

produce the paperwork for the rental car; and he certainly did not have the
of the owner of

vehicle-the rental car company-to

the car.

In

fact, the rental car company requested that the officers tow the car to its nearest rental
office. (R., p.195; see also State's Ex. 1 at 14:08:58-14:10:14.)
Though Ross had no standing to challenge the search of the rental car, that is
not necessarily dispositive of the issues in this case. The items of contraband which led
to charges against Ross were found during an inventory search of the bags located in
the vehicle's trunk. The issue, therefore, is whether Ross had a legitimate expectation
of privacy in those bags which was infringed upon by the officers' search.
There is no reasonable expectation of privacy in voluntarily abandoned property.
State v. Harwood, 133 Idaho 50, 52,981 P.2d 1160, 1162 (Ct. App. 1999) (citing Abel v.
United States, 360 U.S. 217, 241 (1960)). "Abandonment, in the Fourth Amendment
context, occurs through words, acts, and other objective facts indicating that the
defendant voluntarily discarded, left behind, or otherwise relinquished his interest in his
property."

kl

(citations omitted).

When a suspect denies ownership of property in

response to an officer's inquiry prior to a search, the suspect has relinquished or
abandoned any privacy interest in the contents of that property. State v. Zaitseva, 135
Idaho 11, 13, 13 P.3d 338, 340 (2000).
On appeal, Ross argues, in part, that the firearm and methamphetamine should
be suppressed as fruit of an unlawful inventory search. (Appellant's brief, pp.17-25.) 1

1

Ross also asserts that the traffic stop was unreasonably extended. (Appellant's brief,
pp.14-17.) These assertions are not supported by the record. As shown in the video of
the encounter, once the officers explained to Ross that the rental car would be towed (at
approximately 14:13:30), the rest of the encounter was spent removing items from the

7

but rather

prior to the search, Ross told officers that the duffle bag was not
to the authorized

of the rental car, Mr. Hunter.

(R.,

194; see also

State's Ex. 1 at 14:21 :38 - 14:22:02; 14:36:23 - 14:37:44.) Ross thus disclaimed any
privacy interest in the duffle bag and lacks standing to challenge its search.
The United States Court of Appeals for the Ninth Circuit decided a similar issue
in United States v. Decoud, 456 F.3d 996 (9th Cir. 2006). In that case, Decoud was
charged with unlawful possession of a firearm.

kl at 1001.

He argued that the officer's

inventory search, which led to the discovery of the firearm inside a locked briefcase,
"violated the Fourth Amendment because the search was not conducted in accordance
with any standardized policy and was therefore merely a ruse for general rummaging to
find incriminating evidence."

kl at 1007.

The appellate court agreed that "a briefcase is

property in which one may have a Fourth Amendment interest."

kl

However, Decoud

"gave up any expectation of privacy in the briefcase by unequivocally disclaiming
ownership."

kl

at 1007-08 (citations omitted). Therefore, Decoud lacked standing to

challenge the search of the briefcase.

kl

As in Decoud, Ross argues in this case that the officer's inventory search of the
duffle bag was not conducted in accordance with any standardized policy and was
merely a ruse for general rummaging to find incriminating evidence. (Appellant's brief,
pp.22-25.) But, as in Decoud, Ross disclaimed ownership of the duffle bag prior to its
search. (R., p.194; see also State's Ex. 1 at 14:21 :38 - 14:22:02.) Ross therefore lacks
standing and may not raise a Fourth Amendment challenge to the inventory search of

car for Ross and his passenger and waiting for a ride to pick them up. The officers did
not prevent Ross and his passenger from leaving the scene.
8

duffle bag.

The district court's order denying Ross's motion to suppress the

contents of the duffle bag should therefore be affirmed.
Though Ross had no reasonable expectation of privacy in the duffie bag after he
claimed that it was not his but belonged to Mr. Hunter, Ross did maintain a reasonable
expectation of privacy in the two backpacks that he claimed were his. Ross therefore
had standing to challenge the search of those backpacks. As noted above, Ross claims
that the inventory search was unreasonable. (Appellant's brief, pp.17-25.) The district
court concluded that the search was reasonable under Terry v. Ohio, 392 U.S. 1 (1968),
given the officers' reasonable safety concerns. (R., pp.201-02.) While there is support
for temporarily withholding a container from a suspect during an investigative detention
under Terry, officers may not then open that container and search it. State v. Faith, 141
Idaho 728, 730, 117 P.3d 142, 144 (Ct. App. 2005). Moreover, the state is unaware of
authority allowing officers to continue to withhold property from a suspect after the
investigative detention has ended and the suspect is free to leave.
Because Ross maintained a reasonable expectation of privacy in the backpacks
he claimed were his, and because the bags could not be searched under the
circumstances of this case absent a warrant without violating that privacy expectation,
the state concedes that the paraphernalia found in one of the backpacks should have
been suppressed.
conviction.

But that evidence resulted in no criminal charges, much less a

This Court, therefore, is unable to grant Ross any remedy and the

lawfulness of the officers' search of the backpack is essentially moot. See In re Doe I,
145 Idaho 337, 340, 179 P.3d 300, 303 (2008) ("A case is moot if it presents no

9

Justiciable controversy and a judicial determination will have no practical effect upon the
") (citation omitted).
Because Ross lacked any privacy interest in both the rental car and the duffle
bag found in the trunk of that rental car, he does not have standing to challenge the
search of the duffle bag. The district court's order denying Ross's suppression motion
with regards to the stolen revolver and the methamphetamine should therefore be
affirmed. Because Ross's judgment of conviction for unlawful possession of a firearm
and trafficking in methamphetamine is unaffected by the discovery of the paraphernalia
found during the search of Ross's backpack, the judgment should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm Ross's judgment of
conviction for unlawful possession of a firearm and trafficking in methamphetamine.

DATED this 31st day of December, 2015.

~!l,,l~A~

~-EN'--C-ER
_ _ _ __
Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 31st day of December, 2015, served a true
correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office. · ·

CR~~ER

Deputy Attorney General

RJS/dd
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